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Taxation — Refund of Invalid Stamp Tax. — Van Antwerp v. State 
(1916) 113 N. E. (N. Y.) 497. — Under a statute empowering the comp- 
troller to pay claims to persons who suffered loss by erroneously affixing 
stamps to stock certificates, etc., in compliance with an unconstitutional 
transfer tax, the plaintiffs, brokers, who in remitting to their customers 
the proceeds of stock sales deducted the full amount of the transfer 
stamps used therein, sued the state for the amount of the stamps. Held, 
that the plaintiffs could recover since, being liable to suits by their cus- 
tomers for the sums withheld, they had suffered loss. Seabury and Hogan, 
JJ., dissenting. 

The general authority of the broker to do everything necessary to effect 
the sales did not cover the affixing of the stamps, for an unconstitutional 
act is no authority or excuse for any action taken in conformance with 
it. Norton v. Shelby County (1886) 118 U. S. 425, 442. The brokers' 
act in buying was therefore their own act, the stamps their own property, 
and they alone suffered loss by the cancellation and destruction. Any loss 
to the customers came solely through the brokers' wrongful act in charg- 
ing the amount of the stamps against their accounts. The state is in this 
case an indemnifier. Though it is bound by the statute to pay only those 
who have suffered a loss, the court seems to be applying a principle of 
insurance law : a mortgagee's right to recover on a policy based on his 
interest in the mortgaged property, is not affected by the repair of the 
premises by the owner of the equity of redemption; he recovers, though 
already indemnified. Foster v. Equitable Mut. Ins. Co. (1854) 68 Mass. 
216. The insurer is not permitted to inquire into the state of accounts 
between the plaintiff and the owner. Cone v. Niagara Fire Ins. Co. (1875) 
60 N. Y. 619. So here, whether or not the brokers have received moneys 
from their customers does not concern the state. And not only by de- 
stroying their own property did the brokers suffer loss, but by rendering 
themselves liable to their customers for the sums wrongfully withheld. 
Yet it is not quite clear how this liability can be considered a "loss" until 
the customers are in possession of the complete facts ; for it will never 
come into existence, should they elect to ratify the brokers' act and sue 
the state instead. The act of affixing the stamps was clearly done in the 
course of transacting the customers' business, and it is competent for a 
principal to ratify any act done by another as his agent. Hayward v. 
Langmaid (1902) 181 Mass 426. By such ratification the court concedes 
that the customers would be subrogated to the brokers' rights. Knowledge 
of a transaction is ordinarily necessary to ratification. Jones v. Atkin- 
son (1880) 68 Ala. 167. However, as the deduction of the stamp-price, 
being unitemized, was only to be ascertained by computation, it was 
possible to ratify in ignorance, taking the risks of the agent's action. 
Fitzmaurice v. Baylay (1856) 6 El. and Bl. 868. Also ratification of a 
main transaction and all its incidents may take place when the principal 
is only in possession of the facts of the main transaction. Dempsey v. 
Chambers (1891) 154 Mass. 330. Why should not accepting a lump 
remittance and thereafter treating the account of the transaction as closed 
be such a ratification? The dissent argues that the retention of the price 
of the stamps at the accounting constitutes a reimbursement of the 
brokers. If they were thus indemnified, it seems that the customers 
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might well, without ratification, by the very fact of payment, be subrogated 
to the brokers' rights. Conn. Fire Ins. Co. v. Erie Ry. Co. (1870) 73 
N. Y. 399. To be thus subrogated it is not necessary that the indemnifier 
be under a legal obligation to make the payment. St. Louis A. and T. Ry. 
Co. v. Fire Assn. of Phila. (1895) 60 Ark. 325. All such considerations 
the court meets by a disconcerting alternate ground for the decision : 
even if the acts of the brokers be considered the acts of their customers, 
the former may yet be treated so far as necessary as trustees of the 
customers, and recover as such. 

K. N. L. 

Usury — Loan or Sale — Distinction on Ground of Good Faith. — 
People v. Silverberg (1916) 160 N. Y. S. 727. — The complainant applied 
to the defendant for a loan of $100. The defendant agreed to sell the 
complainant a diamond ring which he could pawn and for which the 
complainant agreed to pay $295, in monthly installments. The com- 
plainant then pawned the ring for $125, the retail value of the same being 
$180. Held, that the real nature of this transaction was a loan and not 
a sale and it was within Banking Law (Consol. Laws, c. 2) § 314 for- 
bidding usury. Moss, J., dissenting. 

The intent of the parties is the essential element. 39 Cyc. 929. If an 
illegal interest was intended, whatever the color or disguise of the 
transaction, it was a loan. Miller v. Bates (i860) 35 Ala. 580. But a 
purchase of personal property of another with an agreement to resell it 
to such other in the future has been held a valid sale. Rogers v. Blouen- 
stein (1915) 124 Ga. 501. Credit sales at exorbitant prices for imme- 
diate resale by the vendee where the vendee is in great need of money 
are generally regarded in the nature of loans and not bona fide sales. 
Collier v. Barr (1879) 64 Ala. 543; Swanson v. White (1844) 5 Humph. 
(Tenn.) 373; Quackenbos v. Sayer (1875) 62 N. Y. 344. The form 
of the transaction in the principal case is similar to that in Rogers v. 
Blouenstein, supra, and differs onlv in the finding of bad faith. 

S. J. T. 



